
Webinar NDA/secrecy/cooperation

Webinar 15 April 2021

11.00 – 12.00 
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Agenda

NDA/Secrecy

11.00 : opening by Jos van der Wijst
11.05 : presentation Jeremias Gromotka (Carl Zeiss Vision)
11.25 : presentation Jos van der Wijst (BG.legal)
11.45 : Q & A
12.00 : end of webinar
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https://www.linkedin.com/in/innovation-and-ip/
https://www.linkedin.com/in/josvanderwijst/


Introduction

• Jos van der Wijst

• Attorney at Law at BG.legal 

• 19 attorneys

• Technology lawyer

• Legal aspects of new technologies

• IP/know how/ trade secrets
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Introduction

• Eindhoven / Den Bosch / Tilburg / Oss

• Located at innovation areas
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Legal framework

• NDA/Cooperation agreement: not regulated by law

not like employment agreement, settlement agreement

• Title is not important; the content matters

Non-disclosure agreement (NDA), Confidential Disclosure 
Agreement (CDA), Confidentiality Agreement
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Legal framework

• Purpose: protect a disclosing party from losing control over all or 
part of valuable knowhow/intellectual property

• Prevent:
• transfer of ownership of proprietary information

• an implicit license to use confidential information

• Trade secret: confidentiality agreement is conditional under the 
trade secrecy act (“Wet Bescherming Bedrijfsgeheimen”). 
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Intellectual Property: how to define

• Intellectual Property Rights (patent, trademark, design, copyright, 
database right) => treaties and national law

• Trade secrets (non public know how) => treaty and national law : 
manufacturing knowhow, internal plans, calculation, 
formulations, commercial plans, strategy documents, etc.
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Core element

• Receiving party cannot disclose the confidential information to 
third parties

• Receiving party cannot use the confidential information for its 
own benefit

• Receiving party will use reasonable efforts to protect the 
confidentiality of the confidential information 
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Mutual or unilateral

• Direction(s) of information flow

• Both ways: mutual
Keep in mind: obligation you want to impose on the other, will also be
imposed on you

• One way: unilateral
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Scope

• Define for what purpose confidential information is shared:

- To explore future cooperation

- To explore the conditions for manufacturing a product

- To explore a joint venture

- To explore a sale of a business

• Case law: information shared outside the scope is not governed 
by the NDA
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Scope
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Confidential information

• Opt-out: all information shared is confidential unless otherwise 
identified or agreed

• All information disclosed in whatever form (written, orally, 
visually).

• All information that a reasonable person would deem 
confidential

• opt-in: only specifically identified information is confidential 
under the agreement
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Exclusions Confidential information

• Information that is already known by the recipient

• Information that is publicly known or publicly available

• Information that is independently developed by the recipient 
without the use of the disclosing party’s confidential 
information

• Information that the recipient is forced to disclose through a 
court order
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Exclusion
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Term/duration
• Include a term that can be determined easily (e.g. 10-5-2022)

• Will confidentiality obligations continue after termination of the 
NDA (and for how long)?

• Be careful: trade secrets have to be kept confidential as long as
they are trade secrets

• Trade secrets: include ‘whistleblowing exceptions’

• Case law: 
• NDA ends when cooperation agreement is signed.

• No cooperation agreement signed => confidentiality obligations
continue
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Penalty clause

• A fixed penalty for breach of an NDA

• Parties are free to agree upon a fixed penalty

• Case law:
• a judge can only limit the contractual penalty when fairness demands 

limitation

• a judge has to be restraint in limiting the penalty

• No/small damages is no reason for limiting the penalty
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Breach

• Protecting information can be expensive and burdensome 

• How to prove breach of confidentiality obligations?

• Include audit rights

• US discovery rights by law

• NL: 843a Rv: obligation to provide documents to another party

• ‘bewijsbeslag’ : seizure on documents/digital files
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Breach
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Case law

• Interpretation of the NDA: 
• Not just a linguistic explanation

• Reasonable expectations of the parties

• Relevant: 
• the history of how the NDA was concluded 

• legal professionals / experienced entrepreneurs involved?

• reasonableness and fairness (judge can ignore a clause)

• English terms: ‘reasonable best efforts / best efforst’ (AstraZeneca)

• Add Dutch legal term (“overmacht”).
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Take away

• NDA can be critically important (trade secrets)

• Be careful in the wording of the NDA

• Include definitions 

• Keep record of the process of concluding the NDA / cooperation 
agreement (emails)
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Thank you

Jos van der Wijst

E: wijst@bg.legal

M: 0650695916

NDA/secrecy

21

mailto:wijst@bg.legal

